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Susannah Behn Oy Ae ere ut lo weluwg vied? 


Henry Bryan & John Sellers adentns F Pon sans 
of Josiah & Easter Blackman, shail adh 


Where fini” was “sohl’ for partition sdwulaeine 
penne er rt a SAR Mi Writs, wid 
ap Go " 

Under, a sale, & minor, not pw dm ha 
ayes aden tot pie. and decree, it 
‘Yo"hn WO against the sdministrator. 

AMfetiie covert beitig thus’ entitled, i was held that ‘she could, by her 
next maintain an adversary suit against the administratot and 
her h and that the fund was not liable for the debts of the 
latter, either to the administrator or to the intestate, 

In this State, no settlement being made on the marriage, the wife hae 
‘ho equity ‘against her ‘husband, he being insolvent, for « ‘provision 


The allegations of the bill were, that the Plaintiff ge- 
ried the Defendant Bryan, in. tho year, 1816;) that, she 
brought him a large property i in slaves and money; that 
Vou. 1. *25 
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BQUITY a ARGUED AXD DETERMINED IN THE 


after t Jithreingo, real property descended upon the 
one of the heirs of her mother, which was 
sold under an tnilesof the Céurt of Haquity for the county 





of Johnston, for the purpose of partition ; that the Plain- 
shard of the proceeds was received by the Defend- 
Bryan, her husband, whe had appropriated it to his 

awn use, — Maeh ealistdibaiail toil ctor teen wht pil 





and sister of the Plaintiff, had recently, died intestate, and 
within age, leaving the Plaintiff and three others their 
next of kin and heirsat law. | “That the property of * 


peepee fos re et saree 


balance of cash duc by their guardian ;‘and that en. 
nistration upon the estates of Josiah and Easter had been 
committed to the Defendant Sellers, who had received 


their portion of the proceeds of the real estate, jas if it 


gene of the bilt-was for il relief, and that 
the Defendant Sellers might be enjoined from payiig over 
the surplus in his hands to the Defendant Bryan, and 
that.it might be secured according to the settled course 
of the Court, for the sole and useof the Plaintiff. 
“Phe answer of Sellers distinctly admitted all the above 
facts’; but averred first; that the. Defendant Bryan was 
the guardian of his intestates, and owed their estates a 
nisin for the recovery of which, he being insol- 
wenty proceeiings had been instituted ‘against his sure- 
ties. Secondly, that Bryan owed hiin, Sellers, individu- 
» tind he ‘contended that the residue in his hands, 
3 by the Pieintide was subject to the satisfaction of 
one or both of both of these debts. 
Wie ‘answer of Bryan was hot read at the hearing, and 
aid not ‘at ing vary thie Case. 
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SUPKEME CQURT OF SORTH-CAROLINA: , 


Devereux, for the Plaintigng. 
1. ‘The wife is clearly entitled ta the proceeds, wf. the 
real estate. By the express rovisions of our law, this 
descends as : over this’ re, thé husband has 
no conttal. (fel of 1812, Rev: e847.) Being: thus ‘en- 
——D 
she can avail herself of this right; this Court will aid 
—D⏑— ere wie 
v. Pusstal, ante'25.) J 


2. The wife has, in this Court, a ‘well settled equity 
against her husband, { far a separate maintenance out’ of 
her choses in action, particularly when the husband is 
insolvent, It is recognized as existing against the hus- 
band personally, and to deny her. the privilege by her 
next friend, of enforcing this equity, is to give her a 
right, and deprive her of a remedy. . 

'S~ The debt which the husband owes tp, Sellers, does 
not affect the equity of the wife; neither is it. affected 
by the fact that, he owes tlie estates of the, deceased 
brother and, sister. ¶ Elibank v..Montolien, 5 Ves.'737,.—~ 
Carr v. Taylor, 10 Ves. 574.) This follows as a neces- 
sary consequence from the fact, that the equity of the 
wife cannot be-affected by the assignment of the hus- 
band.. The same authorities are full to the point, that 
the wife may, by her next friend, institute an adversary 
suit against her husband. 


4. It appears from ‘the pleadings, that the husband 
owes a legal debt to the wife—he having received and 
converted to his use her share of the proceeds arising from 
the sale of real estate descended from her mother. Ifall the 
other grounds upon Which her case is founded, fail, this 
must avail her.’ It is admitted as a general rule, that 
this Court will not entertain a bill seeking to subject the 
debts of another to the satisfaction of his creditors, wn- 
til the claim has been established atlaw. But as the law 
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CASES ARGUED AND DETERMINED IN TRE 


gives the Plaintiff in the présent casé no means of" €4ta- 
— Dlahing her demand, this rule must be: ‘dispensed! with. 


id) Wal sno to siatee Tawi 


— “Badger, for the. Defendant Sellers-AUt. is. admitted, 


that in. England, the claim of the, Plaintiff would be, ir, 
resistible, and that she might there assert it ia the man; 
ner in, which it is now sought to be euloreed. 

1. But this equity of the. wife, is; founded, upon the 
very artificial state of society existing in England, 
There is nothing similar to it in our coun It_is re- 

rant to the genias of our institutions, an tothe man- 

rs and habits of our péople.” Tt fends fo' create Adis. 

tinct interest between husband and bent wtih F 
structive of the end of the marriage state, as erty, 
This view of the case is strengtliened by the hat an 
this ts the first attempt’ to dilerce tite equity’ ‘th ms 
Courts, although they huve now been established’ néarly 
a centary, and it is a principle which is — to the 
whole profession. ts 

2. This'rale of the English Courts of Equity * 
not nt be adopted with us, because our statute of distri- 
butions gives the wile an indefeasible interest in the per 
sonal estate of the husband. It is, in England, founded 
upon tho notion, that it ishard, unjust, and contraryrto 
natural equity, to permit the property of the wife toswell 
a fund, from whiclr the caprice of the husband may out 
her off. With us, nothing but the insolvencyof the hus 
band can prevent his wife from receiving a share.of his 
estate. The law makes her equally the partaker of his 
prosperity and of his adversity. 

3. As to the claim of the Plaintiff as a creditor of her 
husband, so far as respects the receipt of. her real. as- 
sets; it cam only be redressed. by an application, to the 
Court under whose order the Jand.was sold, and by. 
motion in the cause where the sale was. ordered, to secure 
to her, ber share. It dves not form a ground for a dis- 
tinct suit in this Court. 


























suPaEeME ‘covR'r ‘or’ NokTHCAnoLIni.’'''* 
Devereier, in reply The matiners and custoins éf our 

country, ** po hes laws, bel g derived fei 

land, it ia fair to’ —— —— 

have · been sanctidned by 
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do. 225) Sty oe ym ty e's * 
Beresford ia “Dessaus Ch. Rep. ‘a * * 
he ‘fect, ‘that by our Taw, th (0° Wife bas 
terest in the p onal * the —* vr c 
affect her. “Our statut bat Tittle mor wat ci 0 
the customs of the city A) Londen, and ‘the prov 
York, yet in all the English a no casé 
exempting the husbands botnd by those —2*8 
rule contended for. Our act of 1784 (Reo — 
gives the wife dower only in the lands WY ft which 6 ‘hus 
band died seised—whereas the common law ¢ aye. * 
much more extensive rights. Tt’ may be doul ted | whe- 
ther the wife is better provided for under qur Jaws, than 


under those of England. $HF. 0° 
leimin 


Taytor, Chief-Justice.—This is.a bill filed iy'gansi?- 
vied woman against her husband, and the administrator 
of her deceased brother and sister, seeking to sijoim tic 
latter from paying over to her husband the: Geniplain- 
ant's right to distributive. shares which Jidve been %te- 
ceived by the administrator; and praying, in considera- 
tion of her having brought a considerable! fortune tether 
husband, who is now insolvent, thatthe said sharesamuy 
be settled to the soparateiuscof herself and childreng aut! 
secured from the claims of her husband arid his creditors. 
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BQUITY CASES ARGUED AND DETERMINED.1N THE 


Yous U637- Part, of the sum claimed, by: the Complainant, is, de- 


from the sale ofthe real: qxtate of her deceased 
pth Pay 9a ⏑ —⏑⏑—— 
—— 


the 
th Bal —* 


tot ate parvanel state. 







presentatives, yet the right of the wife caunot de praju- 






diced by the omission, — me was any doubt of the 
fact, ioc without further en- 
quiry, but it is distinctly ad by the answer. This 

es as 0 tliis of it, may be considered as 


5* ‘the former. decree into execution; in which 

Cou rt will y ay ie e decree where the mistake 
* Cage) will also correct it on mo- 
tion. Nv v. Mitford (12 Ves. 456). i 
t to the claim of the administrator to re. 


tain the s sum due bim, out.of the money thus accriing’ 


to the wife, I think it cannot be supported. The ad- 
ministrator is trustee for the next of kin, of whom the 
Complainantiis one. As she has a clear equity against 
her husband, as to this money, that must operate to bar 
any tight of retainer he can set up to the property of 
which he)became administrator ; and in Carr v. Taylor 
(10, Ves. 574) it was decided, that altough the husband 
was indebted to the estate of the person under whom the 
wife claimed the property, yet.the administratrix of such 
person could not set off the debt against the wife’s title 
by survivorship to the fund ; for the property being 4 
share of a residue, the Court said it could net be sued 




















SUPREME COURT OF NORTH-CAROLYNA. 
for but in the joint’ names of edit ad wif, and that 
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reduces it inte possession, stants upon the peculiar doc- 
trine of the British Courts of Equity, ts almost always 
connected with the enquiry'as to settlement, and is the 


“barorat tl — acts 


band can come at ts te with 
of Court of Equity, the he i cann 
> 4 “of 





law has made an alteration it of € Py 
respect to personal pro material 

questionable that — ‘settlement 
husband, which is so well.settled in the Bi ** 
I will not deny, that there may be cases where an appli- 
cation of this kind may be proper here, as where the 
husband will not maintain his wife, and is likely to pes- 
sess himself of a legacy or distributive share coming to 
her. But where they live together, and make a joint ef- 
fort for the maintenance of the children, I should doubt 
the propriety of extending further the notion of separate 
interest. It may be a hardship for a married woman 
wlio brings a fortune to her husband, to find herself and 
her children reduced to poverty; but she knew. when she 
married him, that the law gave him an absolute property 
inall her personal estate capable of immediate possession, 
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fendant for eighteen years,’ and then directed. ‘them 
—— ton, ——— and the 
per ert, pel myn be retain- 

ed hy him during his life, ant after his death, to. vest 
in her. ‘The bill then ‘set. forth the pay bs 


and retain them ’till surety should be: given to, ‘prevent 

sich removal, and to produce them when required by the 

Court, and for an account and general relief. i 
VoL. 1 ¥26 
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thatthe’ Defehdant had al- 


55 aden ‘adVancement to the. De- 









inéld did. ctatme *— athe arr 10] 
e report —— ated ot the cla 
wees oe EROS ‘i ly 
nounced his title--had for moré than three, y 


the death. of \Paind; and” —* 
nued and adverse posseéston of the | se, i att 


By the proofs it ris et Da ae SM 
—A— the house of the Defendant by Paine, 
he did-declare to his daughter, that idey w 









apocrine obiker™ 
— — tr te 
— p fiw cul opie 


Bie Ps 3 gh See haat 
4 — — ins — settled by the 
decisions four Courts, that if a parent’ puts’ property 
fvito thé possession of'a child who has left, or is about to 
lenvé the parent, such property is presuined to be given, 
and vnoi Ipaned to the child; and therefore purchasers and 
dveditars have subjected it to their claims, whatever may 
hae beén the private understanding of the parties. But 
thisds-a ipresuniption of fact, and not of law. Clearly, 
therefore! between tlie parties, and»alt others, who:can- 

HOt impute bi ther legal or actual fraud to the transactions 
ms tras charaeter of the act may be slewn. In this casey 
(thie Contedt being between the parties) it appears very 
satisfactorily trouy'the testimony; that the shaves were 

















 SURBBME, COURT QF NORBHWOARORINA+ ori 9 
oaned, and nat given, they therefore remained the pro- 
perty of the wif¢’s father; 

4 






tee aa alien rs ſe 
it also appears, from the’ Defendant’s answer, 
at eh ee more sn tt oh rs ~ 


rang hs pas ——— 2 atic 

relied on in the answer, there is no. pretence for its ope- 
ration, either in law or equity. The possession of the 
Defendant was that of a mere bailee ; notwithstanding 











been informed ¢ ae es were loa 
for he camo torthe possession ds husband,” 
eade to she-qite, nt leant she was the meritoric 3 cause 
of it, and she had fall knowledge.—-Thé Defend must 
also pay the’costs 5. for although thé bill’ was: — 5** 
the expiration of the eighteen years, yet Complainants 
had just grounds to apprehend a farther waste ofthe pro- 
perty from the previous came, of; the —— 
mitted by his answer,” Gu a6 
PER CURIAM. —Dectee cordingly. his 
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rather entintiction, may b¢ presumed ftom jt dite beta tae Dee” 
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is adn Vil fed inthe Gosek of ity, onde 


sth 0 September, 1823, for an account 
ae the Defenda 5—— “The bill 
: ; out ! aa — got ly and 


—* DE aaa —— 
the year 18 







= administration was committéd to — = 
“that two years thereafter, he had, pu 7 
ant to an order for that purpose, returned ‘his account: 
to the Court, which éxhibited the sum’ of $28°45,’due . 
each of the next of kin—averred that he had paid the 
Plaintiff Polly the amount due her before her intermar- 
riage with the Plaintiff. Vathan, and insisted upon the 
a of time as a protection. 
There was some evidence taken and read at the hear- 
bat, * itulation is not _necessary to the eluci- 
gists of the tate. bad * 
Dever , for the Plaintiff, refefred to Falls \ v.. Tor- 
rance (22 whi, 490—4 do. 419.) “ 


__,.W. Haywood, contra. Hlgps il 


9 gw 


Taxion, Chief-Justice.—The — of this case de- 
ponda upon the question, whether satisfaction of the sum 
demanded in the bill pught-to be presumed, on the ordi- 
nary principles.on which this Court proceeds... In 1862 
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SUPREME COURT OF NOBTH*CAROLINA: 


the Defendant settled his adatinistration accounts, in Jers. 1627. 
——— —— F 





cata ey 
in Gledy:rithout showing any reksbes for thie delay, ond 
containing only on that point, the general and’ formal 







Siete ee 
en. | to the Complainants 

———— re, and ‘no interest paid within 
- the time, the would have arisen 


» atlaw, and been effectual to prevent a recovery, unless 
it could: be repelled by. some of those circumstances, 
which are usually relied upon for that parpose ; such as 
— ——— or the absence of the 


- party. entitled to the money. 


Though this case’ is — of equitable jurisdiction, 
and not subject to any legal bar, by force of the statute 
of limitations, yet this Court has from ,an early petiod 
adopted rules as to barring an equity, drawn as nearly 
as possible from analogy to the rules of law.. Thus a 
mortgagor coming t> redeem after twenty years posses- 
sion by the mortgagee, without showing some act, in 
which it was'treated as a mortgage. within. that period, 
is too late. Theprinciples of all these decisions has 
been affirmed and sanctioned by an act of the last Legis- 
lature, by which the presamption arises within ten * 
(Acts of 1826, c. 28). 

In a case marked with the circumstances presente 
here, the Court. will presume ¢>**sfaction, and. ere 








60 





EQUITY CASK# ARGURD AND DETERMINED IN THE 


Jour 1837. the onus probandi upon, the dlistributer, who ought.to sq- 


ews 






tisfy Lay eleanor a pa Oh take place, 
Reply oo wegen 
when, accerding to the — 
nh ter a 
of payment ia 


———— inatitinted, has the | money net *, 
beon pails, Sree. | * 
* payment of the money iato + 
24 ————— in its — Hercy ¥» Di io © 
nt fot te th | vag Ded -s ‘Dag " —J 
yey ee * —— proved in this:vase; 
— todinaliileg ithe: bin bat Ido not | 
conceive it would have varied the of the deci- ‘ 
sion, if an earlier demand had. been shewn, for the mere 
demand of a debt without process, or any acknewledg- “ 
ment, is not sufficient to take a case ont of the statute of 
limitations ; nor, as I apprehend, would a demand with, 
out process, repel the presumption from the lapse of time. 
—— Leigh, 1 Term Rep. 272.) 
With reapect tothe answer made to the loss of.reine- 
dy from the lapse of time, that;the Defendant is a trus- 
tee, and therefure cannot avail himself of this defence.— 
I deem it uanecessary to examine the ‘doctrine relative 
to express and implied trust, becauge the.settlement of 
account by the administrator presents a clear ground of 
decision, whatever the Defendant’s original character 
may have.been. From that time the trust ceased to be 
open, ahd the Defendant stood in a new relation to the 
Complainant as his debtor. Could the Complainant 
have. sued at law, his cause of action would there have 
accrued, and.the statute would have begun. to ran from 
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that time. Certainly then — why: rely up- 

ow the lapse of time iit this*Cowrt,)) "So Sat 

ID his does’ not howevety appéar to’ —* 

5* is Ghtitledt to: eosts, for ough eh 
ee en alaan ta 


dismisseil upon the gen 






He offly States’ that ‘he has fong since’ paid the 

_ faint) before her intermarriage. ‘It is neither as 

tothe,’ , oF attending ‘circumstances, which * 

render it sible to be inet by counter evidence. ‘The 

rest of the answer as to the fact of payment, is * 
tives too 
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DER rail v —e 
——— Pa 
‘Yohn Sellersg- ford, | —* — 
adin’rs of J calah B man, , . 


Baieptions 00:0 ropart; peste: veined 'bo:\telen α ex: mae! 
necessary when the Master assigns unsatisfactory reasons for his 
conclusions, — 

It seems, a billto. eSrrect error ig an- account, i, ih ity nature 
an —— se the Pett ‘stating a new account, 
‘mone néed’be filed) 


‘The ill which was filed ins August, 1819, charged, 
that Josiah. Blackman, was the guardian of the Plaintiff 
Mary, and received of her property a large sum ; that 
he died intestate, and: that administration. on_his estate 
was committed to oue William, Blackman; that after the 
intermarriage of the Plaintiffs, to-wit, on the 10th of 
June, 1816, the Plaintiff Hillary, and William Blackmans 
came to a settlement of the guardian accounts of the in- 
testate, and that a balance was found to be due the Plain- 
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Jome 1827. 
— 
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Sellers et al. 





Jume 1827. 
“rw 
—— ux. 


Sellers ot al, 





EQUITY CASRS ARGUED AND’ DETERMINED IN THE 


tif; thatin the account error was committed, in 
not charging thé with the hire of the negroes 


and the rent.of the land. belonging to the ward, for the 
years 1799, 1800. and 1801 ;. that William Blackman died — 






and that administration de bonis non, 

had.been committed to the Defendants. 
prayer of the bill was for general relief, and De, 
fendants might by thé decreé, be compelled the 


Plaintiffs the sum due them by reason of-the errors, ; 
The ‘Defendants, in their answer, admitted. all the 
facts charged in the bill, except the existence of the er- 
rors — —— —BA— strict 
Upon a reference: to the Master, he reported! that the 
errors charged in the bill did exist, and that the sum ‘of 
$1274,53 was due the Plaintiffs, from the éstate'‘of the 
guardian. The only evidence reported’ by the Master 
was, an account produced by the Plaintiff, Hillary, and ~ 
by him sworn to be the one used by William Blackman, 
on the settlement in June, 1816; from which the iterhs 
ofhire‘and rent for the years 1799, 1800 and 1801, after 
being inserted were erased ; a book proved to. be in the 
handwriting of Josiah Blackman, with an entry.on the 
first page, that it was “a book to keep the hire of ne- 
groes belonging to the orphans of William Fellow, de. 
ceased,” (the father of the Plaintiff Mary) in which the 
‘hire and rent for the above-mentioned three years was 
enteved without remark, and every other entry in it, re- 
lating to the property of ‘the Plaintiff, was incorporated 
into the account. Also the deposition of one Elliot, who 
swore that he had been called on as an arbitrator to set- 
fle between the Plaintiffs and William Blackman, as ad- 
niinistrator of Josiah, that a former account was pro- 
duced, in which the rent and hire for the abdve-menti- 
oned three years was erased, and that the arbitrators see- _ 
ing no reason why those erasures were made, had taken 
the several’ items into the account. 
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Upon the coming in of the report, his honor Judge J°*# 1887., 
Rurrin pronounced a decree of confirmation, and award- — 


éd execution. The Defendant not having af opportifnity 


of appealing, brought the cause . to. this. Courthy Cer- Sellers etal 


tiorari. 


gh the decree below recited that exceptions were 
robably were not’ reduced to ‘writing, none 


n the transcript. . 






In this ‘Mind Badger for the Plaintiffs, insisted that 
the report not being excepted to, must of course stand, 

Gaston, contra, contended, that.none. were necessary, 
as the evidence reported plainly did not justify the Mas- 


ter in-his conclusion. 


Hexpendox,J udge.—Iean see no grounds upon which. 
the report of the Master can be sustained. ‘That no cause 
is assigned, why items originally inserted in an account, 
were obliterated, is certainly a very insuflicient,rea 
for reinstating them, in the absence of all evidence, to , 

prove the propricty, ef originally inserfing, them. i 
As to the objection that the report was not excepted to 
in the Court below, we cannot shut our eyes to the, unsa · 
tisfactory, reasons assigned by the Master. In such a’ 
case excéptions are unnecessary ; they weuld.only point 
out that which is sufficiently obvious. Besides, this be-.. 
ing a bill to surcharge and falsify, it is, in its very na- 
ture, an exception as to the items complained of, and in. 
the laxity of practice, as yet allowed in this State, ina 
report like, the. present, we will look into it without for- 
mal exceptions... The decree must be revised, and the 
cause remanded. 

Per CumiaM Decree rev ersed, and the cause re- 


manded. 
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EQUITY CASES ARGUED AND DETERMINED IN THE 
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Ri 2*2* wife H 


xt of kin to 


Abraham n Harper,® 


* —— and Tho’s. 
Regent, § adm’rs of said 
Harper. · J 


The jurisdiction of the County Courts as Courts of Equity, being con- 
fined to suits for distribution, they have no power to make any order 
in such ‘suits, which is not necessary to a correct decision. 

Therefore, in a petition for distribution, where the administrator and 
-the intestate had been copartners, and upon a reference of the part 
the estate—it was held, that this only formed a wce against the 
suit—and that a — eee ee 
was erroneous. 

Whether a Court of general Equity jurisdiction cn dea the Plain 
‘Sit pay a'Ulence egeiant hine—Quere 7 


From Chatham. 








‘This'was a petition in Equity filed in the County 
Court, at'May ‘term, 1816, in the common form, pray- 
ing that the Defendants, administrators of Abraham Har- 
per, might render an account of their administrationship, 
and-make distribution. Owing to the destructiowof the 
Clesk’s office by fire, the transcript was very défective, 
and nothing appeared of the cause, except the original 
petition, thesubpena andthe return thereon, until the 
Fall term of the Superior Court in 1824, when a report 
made before that time was set aside, and the cause re- 
ferred tothe Clerk ‘* to take all the accounts of the De- 
fendants, as administrators of Abraham Harper, and also 
of the said Harper with either of the Defendanits,” with 
leave to examine the parties upon interrogatories ; ac- 





* The Reporters have entertained doubts whether suits» of ‘this kind 
in their clasification, belong most properly to the Law or Equity 
cases—the forum being strictly legal, but the subject matter and the 
form of proceeding purely equitable. 
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companied by an order that all the books and papers 
relating to the accounts, should be filed with the Clerk. 
a Spring term, 1825, the Clerk made a report, wherein 
he,Stated, that under the order of reference, he had first 
proceeded to take the accounts of 4, Harper & Compe j, 
which was composed of the intestate, the Defendant Bran- 
son and one Samuel Allen. Secondly, the accounts of 
a coparthership composed of the intestate and the Defen- 
dant Branson, . Thirdly, the private accounts between 
the intestate and Branson; and fourthly, the administra- 
tion account of the Defendants. The general result of 
all which was, a balance of $6235,62, due the Defend- 
ant Branson. 

Many exceptions to this account were filed, which are 
not noticed, as the case was not decided upon them.— 
His honor Judge Norwoop, on his last circuit, decreed, 
“that the Defendant Henry Branson recover of the peti- 
tioners $6235,62, of which sum it is adjudged and de- 
creed, &c.” specifying the amount to be paid hy each pe- 
titioner. Krom which decree, the latter appealed. 


The Attorney-General and Gaston for the Appellants, 
were stopped by the Court, and upon an intimation from 
the Bench, of a decided opinion against the Defendants, 
Nash, Badger and W. H. Haywood, for them, declined 
arguing the cause. 


Heyperson, Judge.—Had thé Plaintiffs resorted to a 
Court of Equity to recover their distributive shares, I 
doubt very much whefher a decree could be made against 
them, Or.even against the property of the intestate in 
their hands, for any balance which might be due to the 
Defendant, upon taking an account of transactions be- 
tween him añd the intestate, they having stood in a re- 
Jation taeach other which subjected them to an account. 
But be that as it may, I think that the Courts of Law, 
in cases of petitions for filial portions and distributive 
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— shal », being i in this respect, Courts of limited jurisdic- 


x "tidy » have no such power, Tt is true, that if an account. 
ennon 
** the parties i# necessary to sustain either : 


Branson. charge, or’ thé Wefence, groad hoc, the Court has 

ri i Bat no further. In the present case, if ‘an 
account or the different partnerships in which the’ in- 
teState was concerned, was necessary, either to support 
the ‘case of the petitioners, or the defence of the Defend- 
ant—so far the Court liad) jurisdiction to take it; as it 
would be abstird to confer on the Court the power of de- 
cling, and yet withhold from it the power of doing so 
correctly. 

Tl account taken is therefore evidence, so far as it 
goes to discharge the Defendants, but for no other pur- 
pose ; “as to any other, it not being necessary to a cor- 
rect decigiomof the suit, the Législature has ‘not con- 
ferred the power of taking.it. The decree pronounced in 
favor of the Defendants agaidiat the Complainants, must 
therefore be "reversed, and- the petition dismissed—the 
Défendants paying the co-¢ Of this Court, and thé'Pe- 
titioners_ail other costs. 


Pes ——— reversed, and the ‘petition 
— 9 
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Newton ‘Wood and Tabitha his} . 
wile, aud Penelope E. Putney | n 
From Wake. . 
Daniel L. Barringer, executor Fi 
of Henry Moring. | | et Re 


A settlement made by an administrator, with commissioners * 
by an order of the, County Court, is in no way binding ‘upon the 
next of kin, ah , 

Where negroes. “were specifically bequdlthed, and the chare’ of one 
is set apart, and a profit is made by the administrator on anothet 
share belonging to an infant, this is no severance of the tenancy in 
common, and this profit may ,be recovered by the infant, ina joint 
bill for an account filed by all the ow 


The bill which was filed in August, 1823, alleged 
that Richard Putney died inthe year 1814, having made 
his will, whereby he devised his property equally, to his 
wife, the Plaintiff Tabitha, and his daughter, the Plain- 
tiff Penelope. "That upon the renunciation of the execu- 
tors, administration with the will annexed, was ‘com. 
mitted te Henry Moring, who possessed himself of the 
personal erty belonging to Putney, consisting of ne- 
groes and © erchattles—allof W hich, except the slaves, 
he converted to his own use. That the négroes were 
hired out by the administrator for several years, “ after 
which, he divided them according to the will.” That 
the Defendants Newton and Tabitha had intermarried, 
and that the former had been appointed guardian to the 
Plaintiff Penelope, who_was still an infant. That Moring 
was dead, having appointed the Defendant his executor, 
and prayed an account and payment of the legacies. 

The Defendant by his answer, denied any appropria- 
tion of the estate by his testator, to his own use, and in- 
sisted that it had been properly administered. Farther, 
that his testator in his lifetime, had made a settlement of 
his accounts as administrator, with three commissioners 
appointed by the County Court—that the Plaintiff Wood 
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Juxx 1897. wag present when that settlement was made, and attend- 
Wood oA ed to it on his own account, and as guardian for the 


v. 


Barringer. 


Plaintiff Penelope, and submitted whether the 
were not barred in this suit, by that settlement. | 

coming in of the answer, it was —— the 
Master to take an account, without prejudice, to the mat- 
ter of'defence insisted on in the answer. 

Tie Master reported a larger balance due the Plain- 
tiffs than that ascertaingd by the account, taken before 
the commissioners. That the negroes belonging to the 
estate were divided in December, 1818—that the admi- 





nistrator had hired out those belonging to the Plaintiff — 


Penelope, during the year 1819, and had never accounted 
for the hire. The Defendant’ excepted to the report, 


because the Master “charged the Defendant with the hire 


of the negroes belonging to the Plaintiff Penelope, for the 


year 1819, Whén he ought to have rejected all evidence _ 
thereof, as it was not claimed in the bill, or included ~ 


if 


within its allegations.” By consent, the cause was heard 
the defence set up in the answer, and also upon the 
ns. ¥: 
— 

—— the Defendant, contended, 

ist. That the account taken under the order of the 
County Court was conclusive upon the Plaintiff, except 
in a bill pointing out errors in that account, and seeking 
te surcharge and falsify, (Evertson v. Tappen, 5 Johns: 
Ch. Rep. 511). 

2d. That the hire of the negroes for the year 1819, ap- 
peared only in the proofs, and was not alleged in the 
pleadings. But on the contrary, was against a strong 
implication resulting from the bill, which charged only 
for hite received before the division—and that the Plain- 
tiffs could only recover upon the allegata et»probata. 

Sd. That thé division made in the year 1818, was a 
severance of the tenany in Common, and that the right 


ey 
* 
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to the hire for the year 1819, béing a separate right in 
the daughter, cold not be asserted in a joint suit with” 
the other Plaintiffs ; regularly this is a cause of — 

re te fact only appeared on the proofs,’ 
Pi Id have all advantage thereof at thé 
(Harrison v. Hogg,’2 Ves. jr. 323—Aitorney- 
The — — Eq. Rep. 80). 


first point, was by the Court—as to the second, 
they said the hire. 1819 was included in the bill, which 
was for an acc this. but one item thereof, and 
not a matter be specially stated. ' 

They insisted | division was: not complete, un- 
til the Plaintiff Penélope came of full age-and sanctioned 
it, and therefore the hire of 1819, was a a right in 
the Plaintiff. > 






v. 










Henverson, J adge.—Whatever may be.the character 
of the statement which the Defendant calls a settled ac- 
count, it. certainly is not such a statementor settlement, 
as precludesia bill for an-account, and drives the. Plain- 
tiffs to a bill to surcharge and falsify. Itmay,ant 
sibly should have some weight in taking the account, 
particularly where the person who stated it, as in the 
present case, isdead. Itis not a stated account, because 
the adverse — had no compulsory process to com- 
pe! the attendance of witnesses, or any right to contro- 
vert it. All that was conceded to them, was a mere mat- 
ter of courtesy, including notice, for it appears that they 
were présent ; but whether they had notice in time to 
prepare for an investigation does not appear. _ The prin- 
cipal objection however is, that they were not partiess 
and therefore could not compel the attendance of wit- 
nesses. Nor does it appear that the account had been 
rendered to them before-harid, so as to enable them to in- 
form themselves of its correctness. 





ywood, fomthe Plaintiffs, as.to the 


Jows 1827! 
—ñNi⸗ 


Wood et al. 
v. 


) 
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At is next objected, thatthe hire of the negroes for the 
year 1819, ought not to be included ; first, because it is 
— the charges in the bill: andsecondly, if it is, 
evafter the union of interests in the Plai d. 

— ‘Aas. 2 , 

As to the first point, I think it is within the charges ) 
of thetbills The bill calls for an account, until the. divi- 
sion and delivery over of the slaves—for Vmust so un- 
derstand it: |The allotaient. of the negroes between the 


‘mother and daughter, was made a ‘close of the year’ 


other, delivered: 
ghter’s -share a” 









1818, and the first part allotted to 
to her; the Defendant retained th 
yeatlanger, as I understand the connection with 
the proofs ; for it is not stated whem that was delivered. 
The bill therefore contains acharge for 1819:" As to the! 
second pa iz. that the bill is multifarious, asserting’ 
a separatejinterest in the daughter (after the division) in 
‘a joint suit with the mother.. This I think is incorrect 
in point'of fact. ‘They had a common interest béfore the 
year 1818, which continued until the divi- - 


sion was ratified by the daughter. ‘ 

itanding the delivery to the mother, the mo- 
ther a abghter both retained their rights in the 
whole, until the daughter ratified the division; for the 
consideration thatthe mother surrendered her claim to 
those allotted to the daughter, was the ratification of the 
allotment mate to the mother. & that in strietness, the 
property remained in common until the division became 
binding on both, as it could not bind one, unless it bound 
both. 

"The Defendant is liable to pay full hive for the year 
1819, for his intestate, when rendering his account, failed 
to include iteand even under these circumstances, 1 
think the;hire very high. Yet as it is according to the 
evidence filed; and we have nodata by which to correct 
it, and to reduce it, we-must refer the matter again to 


y 
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the Master, who with thesameevidence, 
same report, it must be submitted to with 
We would correct it; but the remedy might, be, worse 






than the disease. is atid 
Pen Gvriam.—Let the exceptions be rae 
deanaeltnps the Plaintiffs. 
i} ery ROL Otw igi Ri Be i 
— 4 Ae Torn ; 
Francis Taylor . eo | 







Upon opening. pers in — — 
Hau observed, that it did not appear frov 
publication had been made, as to * 
named, in the bill as defendants, although, it had been 
frequently ordered; that replications in filed to 
the answers of Dickins and Langston, but there was no 
order setting the cause down — — ——— 
it was premature, under the act of Milan ants, 962, 
s. 5) to transfer it te this Court... _ 

Pur Cursam.—Let the cause be —“ to the 
Court below, and let the party — pay. * costs 
of this. Court. 1 nate | 


Elijah Kimborough 


John Davis and Susan his wife, 


An executory contract made in consideration of an imtended marriage, 
whereby the pasties covenant to make a provision for an, illegitimate 
child of the wife, will, under the act of 1799, be protected in » 
Court of Equity—and its specific execution enforced, in favor of 
sush child, against the husband. 


The original bill charged, that the Defendant Susan 


was the mother of the Plaintiff, and that upon an agree- 
Von. 1 *28 


ey 
“ay, Px 


Dickone:et al. 





T2 


Jone 1997.) 
aw 
—* 


—X 
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and the Defendant John, 


ment ‘of marriage bet ween her 
tlie Pinintif being then xn infant, it was agreed that a 


and some other property, should be conveyed 

to the on his arrival at full age~—with ‘an oe 

H6e Hialitation, in case he should die without | 

the children of the Defendants... That this: — 

was.made-iy consideration of the in arriage, and 
ao 









that accordingly an executéry cont rawn up 


_. by the Defendant John, and signed ne, De- 
~~» fendant Susan ; Whereupon. the ——— — pl ace. 
- "The bill then averred, that the Plai arrived atfult 











age and prayed a specific executionfof the contract.— 
nder'aii Order obtained on the filing of the vill, the De- 
nswered separately. both answers it 
ate child of 
the Defend ‘who, in her answer, admitted the 
— consideration ‘as cliarged in the bill. 
The Defendant John, in his answer, denied that the agree- 
ment was Made in consideration of an intended marriage, 
and insisted ‘tat the writing referred to in, the bill, 
to please the Defendant Susan, who lived and 
‘With Nim’ before the marriage, and by whom 
Children, at a time when ‘she was sick ; 
and relied upon the fact, that the agreement was volun- 
tary on his ot asa defence against the specific execu- 
tion thereof. . 


apipeded,’that the Plaintiff was the i 


i 













Proofs taken and read atthe:hearing,from which 
the Court’ y that the agreement between the De- 
fendants, was made in consideration of an inteirded mar- 
ig bit | 

W, He Hy wood, for the Plaintiff.—This Court. will 
— the ment for the meritorious consideration 


of providing for a child, otherwise left destitute. ‘Ihe 
English authorities are clear on this point, if the child be 
legitimate. And docs that make any difference in North 
Carolina? It is contended that it does not—for by our 
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act of 1799, (Revisal p. 983) natural children arcyin- Sm 1627. 
der certain circumstances, made capable of dériving and —— 


transmitting aw inheritance. A bastard isnolonger re · 


puted'to be filius multius, for he is directly: — Davin ats. 


wise, sofar as respects his mother! 
bottomed on the clearest prittciples of — * 
doubtless extended further, buat for tlie well- 
grounded nsion of introducing uncertainty info 
descents and distributions ; for while it iB easy to ascer- 
tain the mother) it is difficult, addin many cases ini- * 
possible, to pronotince who is the father ofa childs Let 
it be borne in d, that this is an agreement toGottvey 
a part-of tlie s estate to her son, and no vart of 
the —— — property, is * to * 48 


J 


ſrom — * 


Seawell, —* —33* for the Defenda was ‘ab- 
sent at the hearing of the cause, upon — >, and 
therefore it was not argued for — —— 


TAVon, Chief-J: ustice.-—The case is, tha tthe Com- 
plainant is an illegitimate child o te Nie ant’s wile, 
and he alleges, that ‘immediatel before th intermar- 
riage of the Defendant with his mother, i was agreed 
upon between them and in consideration of the n marriage, 
that a slave and some, chattel property | belonging to his 
mother, should be settled upon him and: given to “him 
when he arrived at the age of twenty-one years, eet 
to certain litmitations. 
fendant Davis and t wile, and that they —* aay 
ing to that effect. The consideration of the promise is 
denied by Davis, and admitted by his wile; 3,and the 
whole circumstances of the case render it probable that 
her agreement to marry bim, was the motive that induc- 
ed his compliance with her request, for though sho, had 
lived with him several ycars before, and had children by 
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-him,:yet without a marriage, he had not a complete con- 
trol over her property ; and immediately after the writ- 
ing was executed, the marriage took effect. The Defen- 
had children by her former husband’ all of 
sets bl clin Defendant Davis, was 
in circumstances fully sufficient to provide for the issue 
he had/by her. The Complainant was the only one of 
cher children not provided for, and it was perfectly just 
and natural, that she should stipulate for some provision 
for him, before she finally — * her property: to 


‘another husband. és q 


If the paper signed had been e with the.forna- 
lities of a deed, and actually tra tlie property, 
it would have been competent for to give ef- 


feet to it as between the parties, alt! h it were volun- 
the distinction statedin Ellison v. El- 
tison, * Vesey 5 ), if you want the assistance of chan- 
cery Ly —* an interest by way of trust, on a covenant 

seement, you must have a Valuable or 
eration; for the Court will not con- 
que trust, when you are a mere volun- 
faim, rests in covenant as to transfer 
‘the ‘actual transfer be made, the equita- 
ble interest will ‘be-enforced ; for the transfer constitutes 
the relation be trustee and cestui que trust, though 
consid There are cases 
os onan bond has beéh supported by a de- 
cree, a Vernon 427—s P. Wms. 222. ) It the Com- 
plainant is considered as a volunteer, it may be doubted 
whether he can come into this Court, to raise a trust for 
his benefits 1 and although believe there are no cases to 
be found ding the marriage consideration to ille- 
gitimate childien, yet under the circumstances of this 
case, a8 influenced by the diversity of the law in this 
State from that of England, I think the Complainant 
ought to have relief. 
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The natural obligation pf a parent. to maintain-his il- 


legitimate offspring, cannot ‘be doubted, (Puffend, 6,4, 
c. ty &. 6) and the Defendant Davis, inthis case; aue · 


ceeded to the duties yerewren nye — — — 
tue of the agreemeut made beſore the ' 


consideration of his acquiring a right to her property, 
Bastards may take a gift from their parents, where they 
are sufficiently described, they may take by devise, if 


they have acquired a name by reputation, ' y not 
considered as children for whom the consideration of * 
blood woulil raise an use ; yet on an estate, otherwise 


effectually passed, an use may as well be declared to a 
bastard being in esse, and sufticiently describedy as to any 
other person. : In those cases in which the conveyance 
being takea in the name of the child, is held an ail vance- 
ment for, and not a trust in the child, thelprinciple is, 
that the parent was bound to provide for the child, and 
having directed the conveyance to be im his:t 
presumed to have intended to dischargé ‘euch 
ty. If such be. the principle, it will follow, th 
ever such obligation exists.in the parent, the 
interest shall enure to the child. 46 
extend toan illegitimate child, and consequently: I shoultl 
conceive him. to be within the principle, and entitled to 
the benefit,” (¢ Fonb.t29.) “Past seduction (says Chan- 
cellor Keat) has been. held a valid. consideratiog to sup- 
port a covenant for pecuniary reparation 3 and the inno- 
cent offspring of criminal intlulgence, has a Cclaimto pro- 
tection and support, which Courts of Equity cannot and 
do not disregard.” 


According to the law of England, bastards areinca- 
pable of being heirs. They are considered as the sons 
or children of nobody, and no inheritable b flows to 
their veins, and therefore, if there be no other claimant 
than such illegitimate children, the land shall escheat to 
the lord. They can have no other heirs than the issue 
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owe 162 - of ‘thicit Ow Bodies ; ‘for ‘as they are considered the chil- 
Pott om MX “Uren of tiobbdy, there tan'be no’ ancestors by whom a 
F ndred or relation can be made: The reason of exclud- 
Davis et ux. ag them! from the right of inheritance,'is on aecount of 


Wisely considering that this rule ought not‘to-extend to 
‘cases where there is no uncertainty, as the mother ofa 
bastard, has made them inheritable to their mothers, and 
—* . (@ Revisal, c:' 522.) 9 opie 7 
» The law eatabliching the succession’ to intestates’ es- 
——— -of ile deceased, 
that if ho haud made a provision in his lifetime, it would 
besuch-as the law prescribes—that he would have done 
that which is equally prompted by natural inclination 
and duty ¢. and it is one of the ſirst oſ duties, that we take 
Sone the maintenance of those whom nature teaches 
us to eherish with peculiar affection. : 
-i ‘Thelaw having thus rendered illegitimate children ca- 
pable of inheriting to their mother, would be antrue to 
pear ie it to refase an enforcement of the expressed 
mother in her lifetime; in a-case where the 
Complainaiit is the only one of her children unprovided 
‘for. Tcoaclude, therefore, that here is a meritorious 
consideration, founded on the recognized ‘relation, in 
which the Complainant stands to his mother and her hus- 
band, ‘ahd tliat there ought to be a decree: —* 


Per Curzam,.—Decree according to the prayer of the 
ill, and give the Plaintiff his costs. 





othe \diicertainty of their ancestors. But our:Legislature,  [ 
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} 7 Prog + OG 11Be . er? Lge Of aisdtiw 
Henry Prapapt I ho fh A evo doae megubial 
* J bd ti }e ne 
Elizabeth Yancy, >From Wake. * ae 
Mark Gooke and ee « 
————— 
seg * —— 


— * S 
his children, some « Ban ey ey 
“ligation to pay the taxes accruing thereon, : 
the assignment of her dower 


Hasdast) oat hatha: ty case 


-aftét the asbigniment of dower). without, actual frand, will neal x 


aside im favor of ber husband’s creditors. nds 64 Oe 


Te oniGinaL Byix, which’ was filed ‘on ‘the! eg 
September, 1817, stated, that Sterling Fancy died’ 

tate in Sanuary, 1815, seised of two lots’ in the’ city’ of 
Raléigh, on which he resided ‘at the time of his death; 
leaving children his heirs of law, some'of | om Were of 
full age, and others infants, aid the Defendant: >. 
his widow—that dower in the sid loth’ was assigned 
her, under which she entered, and became seised thereof 
as tenant in dower. That a — was obtained 
‘igainst the heirs of Fancy on.a scire in a suit 
against his administrator, wherein the plea of plehe ai 
ministravit was found for the Defendanit—that é an exect- 
tion on that judgment had been levied on the lots in ques· 
tion, andthat the Plaintiff had purchased of thé Sheriff, 
tinder that execution. : That about the timeof the Plain- 
tiff’s purchase, the taxes assessed. by the Commissioners 
of the city of Raleigh, upon said lots, became due, antl 
were suffered, by the Defendant Elizabeth, to remain un⸗ 
paid. ‘That the Defendant Elimabeth continued to occu- 
py the lots after the death of Sterling. Yancy, as well 
before, as after the assignment of dower. That by a pri- 
vate act of the General Assembly, passed in the year 
1808, for the government of the city of Raleigh, it was 
enacted, that every tenant, occupying a house, &c. 
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Jows 18% within the said city, shall be liable to pay the tax herein 


Branson 


v. 


laid upon such house, &c. and on failure of the proprie- 
tor of any lot to pay the annual tax thereon, by himself, 


Yancy # sl. tenant or agent, on or before the first of August in each 


and every year, the Commissioners of the said city are 
hereby authorised to sell the same at public Yendue.” 
That by a subsequent act, passed in the year 1806, it wad 
wacted “that in all cases where the owsier of any lot, 
in the said city, or the occupants thereof, shall fait 
to pay the taxes, &c. the Commissionors of said city shalt 
cause'to be sold so much of said lot, as shall be suffici- 
ent to pay the taxes due thereon, and no more.” ‘The 
Plaintiff insisted that the Defendant Etizabelh, being an 
occupant of the said lots, was bound to pay the taxes 
thereof ; but that instead of doing so, she had combined 
with the other ‘Defendants to defraud the creditors of 

Fancy, and the Plaintiff in particular—and had not only 
neglected to pay the taxes, but had fraudulently procured 
the whole of the lots to be sold for the taxes due for the ~ 
year 1815, and to be bought in by the Defendant Henry, 
Cooke, who had conveyed them to her. , 

, The bill prayed a discovery, and that the Defendants 
Elizabeth and Henry might be declared to be trustees for 
the Plaintiff, and that all deeds executed in furtherance 
of the fraudulent combination, might be delivered up te 
be cancelled. ’ bless: 

The bill was taken pro confesso, as to Henry H. Cooke, 
who was examined as a witness, under an order to that 
éffect. © 
"The Defendant Mark Cooke, against whom no decree 
was prayed, in his answer, denied all knowledge of the 
matters set forth in the bill. 

Tie Defendant Elizabeth Yancy, in her answer, denied 
the Plaintiff's title to be valid, but ‘alleged that it was 
defective and void—a jddgment against the heirs having 
been taken by default, some of whom were infants. She 
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admitted the death of her husband, as charged-—and 
stated that her dower was assigned on the 28d of Octo- 

ber, 1815, and that the sale for taxes took place on the 
8th of November following ; 3 and insisted that the 724 ta 
acts of Assembly recited in the bill, imposed..upon 

no to pay the taxes charged upon, the lots,— 
She denied all fraud or combination, for the purpose of 
procuring a sale of the lots for the taxes, and averred, 
that she knew nothing of the sale or of the purchase by 
Henry Cooke, until after it was over, but. admitted, that 
Henry Cooke had received from her the amount he gave 
for the Jots, and had assigned to her, and that she had 
obtained a deed from the commissioners, of which the 
Plaintiff had notice before his purchase, and she claimed 
to hold discharged of any trust for the Plaintiff, or any 
one else. 

This ** was ſully supported by the testimony of 
Henry H. Cooke, and the other proofs taken in the cause, 
by which it appeared that the widow and children of Fan- 
cy, lived on the lots after his death and until the execu- 
tion sale. 

The private acts of the General Assembly for the go- 
vernment of the city of Raleigh, and the by-laws of that 
corporation, were filed as exhibits. By them it was 
proved, that the city taxes attached upon all the property 
within its — on the 1st of April in omy year. 


W. z. Haywied, for the Plaintiff, contended, 

1st. That it was fraudulent for the Defendant Ars. 
Yancy, to take an absolute deed for the two lots, when 
she was bound by law, as occupant, to pay the taxes. ~~ 
And that being thus bound, her agreement with Cooke, a- 
mounted on his part to a surrender of his right, for the 
benefit of the proprietor. 

2d. That if the acts of 1808 and 1806, did not impose 
upon her the burthen of paying the taxes as an occupant, 

Vol. 1. #29 
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still as tenant for life of one third, she ought t to have paid 
that t portion of the taxes, upon the same ‘jirinciple hat” 
, epee the tenant for life to keep dows the“interest ‘of 
an incumbrance, (Lord Perthyn v. Hughes, 3 Vex, 99.)"° 

Sd, That the Plaintiff being a reversivner as rt 
could nat sue’ at law, and therefore was’ éititled to ask’ 
for a discovery aud ‘the ‘relief pray ed. For when hiv’ 
title at law accrues, his witnesses may be dead, aud the! 
he cannot have a discover y from the Defendant Mrs.’ 
Fancy, as his right to possession cam only’ fall in after her 
death. (i Maddox 185--2 Haywood's Rep: 226-1 ee 
Ch. 7* 517—17. Ves. 112—4 Ves. § Hea. ogy a 

igide 

Gaston & Badger, for the Deferidante: ot Ded Wijaialt 

Ist. The legal title was clearly divested by the ‘sale 
to Cooke, and his purchase is not affected with fraud...’ 
The Defendant’s title is therefore good, ‘forthe: reason 
that a sale by the purchaser without potice, to one hays: 
ing notice is so, the second purchaser being pr — ~~ e 
the equity of his vendor. » 

2d. The Defendant was liable only for the taxes which’ 
acerued after the death of her husband, ani then oily 
for the part which was due in respect to her dower, ‘and’ 
the whole might have been sold for the taxes dae: upon 
the remaining two-thirds. 

3. The judgment on which the execution Issded; was 

a ‘merdy irregular and erroneous, but void. This po- 
sition is fully supported by tlie case of Bryan v. Brown, 
decided in this Court (2 Murph. $43.) Bat if the judg- 
ment is void, nothing passed to the Plaintiff by the She- 
rif’s deed, aiid he has no interest ‘in the subject matter 
of the suit. 


Haut, Judge.—It is stated that Sterling Fancy, the 
owner of the lots in qaestion, dicd about January, 1815, 
leaving his widew autl children in possession thereof; 
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that judgment was obtained against his administrator, 
from which: process issucd against the lots in the hands 
of the-heirs, and that the Complainant became,the pur- 
chaser, That the lots-were sold for taxes about the 8th 
of November, in the year 1815—that the déed for them 
was.made by consent.of the purchaser to the Defendant 
Blixabeth, aud that the widow’s dower was laid \off be- 
tween the Courts which sat.in August and November, , 

AIt must be admitted that all the right the heirs atdaw 
of Sterling Yancy had in the lots in dispute, was. acquir- 
ed by the Plaintiff ;when he became the purchaser, of 
them ;. it is therefore necessary to ascertain what that 
right was. » Upon the death of Sterlang Fancy, the title 
to the lots descerided to his. heirs at Jaw, who, together 
withthe Widow, were in possession of them: they de- 
scended however to the heirs at law, subject to the wi- 
dow’s right of dower, but until dower was allotted to, ber 
the title to tliom was.insthe heirs. By the.act.of 1803, 
made for the government of the city of Raleigh, it was 
required that all taxable property should be given inion 
or before the first of April... By the same acty it.is de- 
clared ** that every tenant occupying a hause or houses, 
lot or lots, shall be liable to pay the-tax Jaid.apon such 
house, &c. and on failure of the proprietor. of any lot to 
pay thie annual tax thereon, &c. on or before the first of 
August in every year, the commissioners.of the city are 
authorised to sell the same, &c.” The act of 1806, also 
made for the government of the city ot Raleigh, declares 
‘¢that in all cases, where the owner of any lot or theoc- 
cupants thereof, shall fail to pay the taxes, so much of 
such lot as shall be sufficient to pay the taxes, shall be 
sold.ꝰ 


I think but little doubt can be entertained, that the 
heirs at law of. Sterling Fancy were the tenants and 
proprictors of the lots, within the words and meaning 
of both these acts, It was their duty then, to give in 





81 


Some 1827. 
—⸗ 
Brauson 


v. 
Yancy et al. 





$2 
Jose 188. 
C7) 
Yardy dt'et ‘ 





EQUITY CASES ARGUED AND DETRRMINED IN THE 


their lots as taxable property, on tlie first of April, and 

to fay the taxés before the 1st of Augnst in the same 

year. ‘This however was not done, and the dats were 
afterwards sold, before the purchase made by the Com- 

plainant. ‘At the time of his purchase, the heirs at law 
had no right to the property ; it had been lost by the sale’ 
for the taxes. We are next to ascertain what remedy 
the Complainant has against the widow. , 

At common law the widow was entitled to her quar- 

antine, and in the mean time to be supported by the heir, 
and before the expiration of her quarantine it was the 
duty of the heir to put her in possession of her dower. 
Our law makes provision for the widow’s support for one 
year, abd points out the mode by which she shall be put 
in possession of her dower. By these laws, the rightof 
the heirs and the widow are not altered ; perhaps the 
time of her quarantine is thereby enlarged. Before the 
widow has her dower allotted to her she is a mere oceu- 
pant, she lias no right or title to the land, or to one part 
ofitin preference.to another :—she has a right to dower in 
one-third partof it, but what third part that may be, de- 
pends upon the: allotment of it, and when that is made, 
she claims, and isin under her husband. In the present 
case, the widew was not bound to give in the Jand for 
taxes, wor was she bound to give in one-third of it. It is 
true she was an eceupant, but the heirs at law were oc- 
cupants also,zand the legal title was in them. “When the 
hand’ was sold for taxes, that sale divested the right of 
the heirs, nud her claim to dower (as swept off with it. 
Phe purchaser for the taxes had a preferable right to ei- 
ther of thems, and for this-the widow was not blameable ; 
because if she was not bound either to enter the land for 
taxes, or to pay them, of course for not paying them she 
was in vo fault—if she was in no fault. it is difficult to 
see how she committed one in taking a decd from the offi- 
cer Who,sold them for ihe taxes, by te consent of Cooke, 
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who bid them off. It is then upon that right she stands, Jow= 1627. 


and her dower right forms no part of it. It is not ma- 
terial when the Complainant purchased, whether be had 


ww 


Branson 
v. 


notice of the sale to Cooke or not; he does not deny it. Yancy et el 


and she states in her answer, that he had notice:,— 
The bill prays that she may be held as a trustee for the 
Complainant, and compelled to convey her title to him, 
because she fraudulently acqaired that title. This I think 
is not established either by the law or the fact of the case. 
It will be understood that no opinion is given on the Va- 
lidity of her title; whatever it is, I'am of opinion she 
should not be deprived of it by the decree of this Coart. 
Neither is it intended to give any opinion on the Plain- 
tiffs title at Jaw, in case that of the Defendant was re- 
moved out of his way. ne 
I am of opinion the bill should be dismissed. 


Taxxor, Chief-Justice, concurred in opinion with 
Judge Haut. 


Henverson, Judge, dissentiente...Mrs. Yancy continued 
to occupy the house and lot on which her husband lived at 
the time of his death, which happened in January,together 
with her children, the heirs at law of her husband, some 
of whom were of Tull age, and some were infants. Her 
dower in one-third of the lot, was, on her petition to 
Wake County Court, assigned to her betwen the Courts 
in August and November. The city laws attached on 
the property (or occupiers) on the first day of April, and 
the tax became payable some time in the summer. The 
whole lot was sold in November for the taxes of that 
year, which were then unpaid, without her privity,.or 
knowledge or contrivance, and Cooke became the pur- 
chaser for the amount of them,and communicated to Mrs. 
Fancy the benefit of his purchase, directing the City 
Commissioners to convey to her, which has been done. 
There has been no frand, (as far as it appears) iu any one. 
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igoe 183. No comatunication took place between Cooke and, Mes. 
eye 


—— 


Fancy, either directly on indigectly., Theo purghase was 
male by him to save the property, aad) lrom,motives,of 


Kone. stab kinduess to Mrs. Fancy. The ouly faujt.was.im the omis, 


sionsto,pay, the taxes, Rraxsou, who claims.to bea pur; 
chasex atan.execution sale against the. heirs of Kaney, 
puays that this.title thus derived from the ale, fo)" taxes, 
may not be; set,up,against.him... There is an objection to 
the, validity. of his purchase, the, judgment agaipst. the 
heirs;being taken; at, the. first — ⸗ Manit. some of 
dhem.being infants; . ) ..., 4 
Iaim inelined to believe that the prayer of the: Plain. 
tift is reasonable. It was the daty of the occupaiits to 
keepodoww the incumbrance and any acquisition of tithe; 
made by her, growing out of her omission, is; for. the bee 
nefit of all concerned: | In. the adjustment.of ‘accounts, 
for instance, in this case, between Mrs. Faneyand the 
heirs, as io the rents ahd profits, from her husbartd’s 
death to the assignment of dower, she couldsnot set'tip 
any, claim against them for more than two-thirds of the 
taxes pail by her, leaving one-third to fall on ber dower 
right, Af she has no such claim against the heirs, she 
has none against Branson, if he is substituted to them ; 
which depends on the validity of his purchase. I think 
Mrs. Yancy continued the occupation until the assign- 
ment of dower, i in consequence of her dower right. Had 
she, occupied the lot through the mere curtesy of the 
heirs, together with them, or was she only exercising her 
quarantine right as a curtesy and a bounty of the law, 
the heirs could not have imposed the payment of the taxes 
on her as a duty ; the gratuity must be made complete. 
quarantine is allowed for a short time (forty days 
in England) that she may not be destitute of a home, 
before dower is’ assigned. I do not think that Jfrs. 
Fdncy’s oceupation on the first of April, was of that cha- 
racter—it was in consequence of her right to dower. 
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Nor do I believe that it is competent forher to object to Jox= 188%. 


the sapposed defect in Branson’s title. She purchas 
for the benefit of all concerned—thereby professing that 
her omission, however innocent, should injure no one. 
Branson is not a mere officious intermedler ; he has at 
Jeast an apparent title, and asks only a fair opportunity 
of asserting it in a Court of Law. Asto two-thirds of 
the lots, that is, that part which was not, and could not 
be assigned as dower, I think that neither. Branson, nor 
the heirs, have any cause of complaint; for as to that, 
she did not, and could not occupy it in consequence of 
her right of dower, or expectation of its assignment to 
her. I for a moment thought that the heirs should have 
been made parties—but no decree is prayed against them 
nor can 1 see how their rights are affected. It is with 
much deference to my brothers, that I express this opi- 
nion; but entertaining it, it is my duty to avow it. 
Pex CuriaM.— Let the bill be dismissed without costs. 





IN THE SUPREME COURT. 
June Term, A. D. 1827. 
Regule Generales. 

It is ordered, that hereafter the Causes on the Equity 
side of the Court shall, before the Causes on the Law 
side are taken up, be heard and disposed of : and that 
the Clerk keep separate Dockets of the Equity and Law 
Cases pending in this Court. 

A true copy from the Minutes, 
Teste, WM, ROBARDS, Clk. 
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